
RECEIVED
CLERK’S OFFICE

ILLINOIS POLLUTION CONTROLBOARD /~PR 92003
CITY OF KANKAKEE, ) STATE OFIWNOIS

) PCB03-125 Pollution Control Board
Petitioner, (Third-PartyPollution ControlFacility

Siting Appeal)
vs. )

)
COUNTY OF KANKAKEE, COUNTY )
BOARD OF KANKAKEE, andWASTE )
MANAGEMENT OF ILLINOIS, INC. )

)
Respondents. )

)
MERLIN KARLOCK, )

PCBO3-133
Petitioner, (Third-PartyPollutionControlFacility

SitingAppeal)
vs. )

)
COUNTY OF KANKAKEE, COUNTY )
BOARD OF KANKAKEE, andWASTE )
MANAGEMENT OF ILLiNOIS, iNC. )

)
Respondents. )

)
MICHAEL WATSON, )

PCBO3-134
Petitioner, (Third-PartyPollution ControlFacility

Siting Appeal)
vs. )

)
COUNTY OFKANKAKEE, COUNTY )
BOARD OF KANKAKEE, andWASTE )
MANAGEMENT OF ILLINOIS, INC. )

)
Respondents. )

)
KEITH RUNYON, )

PCBO3-135
Petitioner, (Third-PartyPollution ControlFacility

Siting Appeal)
vs. )

)
COUNTY OF KANKAKEE, COUNTY )
BOARD OF KANKAKEE, andWASTE )
MANAGEMENT OF ILLINOIS, INC. )

)
Respondents. )

70356575v1 813053



MOTION TO SEVER WASTE MANAGEMENT OF ILLINOIS, INC.’S APPEAL OF
TWO SITING CONDITIONS FROM THE FOUR APPEALS CHALLENGING THE

KANKAKEE COUNTY SITING APPROVAL

NOW COMES Respondent,COUNTY OF KANKAKEE, by andthroughits attorneys,

HINSHAW & CULBERTSON, and herebyfiles its Motion to Sever WasteManagementof

Illinois, Inc.’s Appeal of Two Siting ConditionsFrom the Four Appeals Challenging the

KankakeeCountySiting Approval,andin supportthereof,statesasfollows:

1. On March 28, 2003, WasteManagementof Illinois filed a Motion to SeverIts

Appeal of Two Siting ConditionsFrom the FourAppeals Challengingthe KankakeeCounty

Siting Approval (which is attachedheretoasExhibit A).

2. The County of Kankakeeherebyjoins and adoptsthe argumentsmadein said

motion, asits own asthoughfully statedverbatimherein.

3. The County of Kankakee agreeswith Waste Managementof Illinois that

consolidationof WasteManagement’sappealof two siting conditions with the appealsof the

Petitionersofthe siting approval,will uimecessarilycomplicatetheproceedings.Consolidation

will also,resultin aconfusingandincongruousbriefing andargumentat theIPCB level aswell

asthe AppellateCourt level. Consolidationwill alsoprejudiceany attemptto resolveand settle

WasteManagement’sappealof the conditions, and presentabsolutelyno saving of judicial

resources.

4. The only issuethe Petitionershaveraisedinvolveswhetheror not the County’s

decisionsasto eachofthe Section39.2 criteriawereagainstthemanifestweightoftheevidence

and the fundamentalfairnessofthe County’sproceedings.Noneof thePetitionersobjectedto

Condition 2(h) and 2(x) which wereimposedby theCountyBoard. The only partiesthat have

anyinterest,orright to file briefson theproprietyof thosepetitions,aretheCountyofKankakee
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and Waste Managementof Illinois, Inc. Accordingly, Waste Management’sappeal should

obviouslybebifurcatedfrom theotherappealsatissuein this case.

WHEREFORE,County of Kankakee,respectfully requeststhe Board enteran order

severingPCB 03-144from PCB 03-125,03-133,03-134and03-135,andproviding suchother

andfurther relief astheBoarddeemsappropriate.

RespectfullySubmitted,

OnbehalfoftheCOUNTY OF KANKAKEE

By: Hinshaw& Culbertson

f~~~hnTdPgrh,& ~
CharlesF. Heisten
RichardS. Porter
Oneof Attorneys

HINSHAW AND CULBERTSON
100 ParkAvenue
P.O.Box 1389
Rockford,IL 61105-1389
815-490-4900

This documentutilized 100% recycled paper products
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

CITY OF KANKAKEE,

Petitioner,

V.

COUNTY OF KANKAKEE, COUNTY
BOARD OFKANKAKEE, andWASTE
MANAGEMENT OF ILLINOIS, INC.,

Respondents.

MERLIN KARLOCK,

Petitioner,
V.

COUNTY OF KANKAKEE, COUNTY
BOARD OFKANKAKEE, andWASTE
MANAGEMENT OF ILLINOIS, INC.,

Respondents.

MICHAEL WATSON,

Peiir~oner,

- V.

COUNTY OFKANKAKEE, COUNTY
BOARD OF KANKAKEE, andWASTE
MANAGEMENT OF ILLINOIS. INC..

Respondents.

KEITH RUNYON,

Petitioner,

V.

COUNTY OF KANKAKEE, COUNTY
BOARD OF KANKAKEE, andWASTE
MANAGEMENT OF ILLINOIS, INC..
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RE~*V~L7

CLERK’S ~~flCE
Mf~R28 Z003

STATE OF IWNOIS
pollution Control Board

PCB 03-03-125

(Third-PartyPollution Control
Facility SitingAppeal)

PCB 03-133

(Third-ParryPollution Control
Facility Siting Appeal)

PCB 03-J34

(Third-PartyPollution Control
Facility Siting Appeal)

PCB 03-135

(Third-PartyPollution Control
Facility Siting Appeal)
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Respondents. ) MAR 2 8 2003

WASTE MANAGEMENT OF ILLINOIS, INC. STATE OF IWNOIS

Pollution Control Board
FenuonerfRespondent,)

)
VS. ) PCB 03-144

) (Pollurion Control
) Facility SitingAppeal)

KANKAKEE COUNTY BOARD, )
)

Respondent. )

WASTE MANAGEMENT OF ILLINOIS, INC.’S MOTION TO SEVER ITS
APPEAL OF TWO SITING CONDITIONS FROM THE FOUR APPEALS

CHALLENGING THE KANKAKEE COUNTY SITING APPROVAL

Petitioner/RespondentWASTE MANAGEMENT OF ILLINOIS, iNC. (“WIvITI”), by its

attorneys,Pcdcrsen& Houpt, movesthe PollutionControl Board(“Board”) to severWMII’s

appeal(PCB 03-144)from thethird-partyappealsfiled by theCity of Kankakee(the “City’)

(PCB 03-125),Merlin Karlock (“Karlock”) (PCB 03-133),Michael Watson(Watson)(PCB

03-134)andKeith Runyon (“Runyon”) (PCB 03-135). In supportthereof,WMfl statesas

follows:

1. OnFebruary25, 2003,theCity filed a third-partypetitionaskingtheBoardto

reviewtheCountyof Kankakee’s(the“County”) January31, 2003decisiongrantinglocal siting

approval(“Site LocationApproval”) of WMII’s August 16, 2002applicationto expandthe

KankakeeLandfill. On March3, 2003,Karlock, WatsonandRunyonall uilcd separatethird-

partypetitionslikewiseseekinga reviewof theSiteLocationApproval.

2. TheCity appealson thegroundsthat the County’sdecisionwasagainstthe

manifestweight oftheevidenceon fourof thecriteria in Section39.2 of theAct, andthe
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County’sproceedingswerefundamentallyunfair. Karlock appealson thegroundsthat the

Countylackedjurisdiction,theCounty’sdecisionwasagainstthe‘manifestweightof the

evidenceon four of thestatutorycriteria, andtheproceedingswerefundamcntallyunfair.

Watsonappealson thegroundsthat theCounty lackedjurisdiction,theCounty’s decisionwas

againstthemanifestweightof theevidenceon sevenof the statutorycriteria,andtheproceedings

werefundamentallyunfair. Runyonappealson thegroundthat theCounty’s decisionwas

againstthemanifestweightof theevidenceon one ofThe statutorycriteria.

3. OnMarch 6, 2003,theBoardconsolidatedall four of the third-partypetitions,~

sponte.

4. On March7, 2003,WMII filed its Petition for Reviewof SiteLocationApproval

Conditions. W1’vffl’s appealcontestsandobjectsto SpecialConditions2(h) and2(x), which the

Countyissuedas partof theSiteLocationApproval,on thegroundsthat they(i) arcncithcr

reasonablenor necessaryto accomplishthepurposesof Section39.2of the Act; and(ii) arenot

supportedby the recordandhavenot beendemonstratedto beeithertechnicallyappropriateor

operationallyreasonable,

5. On March20,2003, theBoard,suasponte,consolidatedWMJIs appealwith the

third-partyappealsfor thepurposeof hearing. WMU asistheBoardto severits appealin light

of thestandardsfor consolidationarticulatedin Section 101.406of the Board’sProceduralRules

(the “Rules”).

6. Section101.406of theRulesprovidesthat consolidationis properonly: “if

consolidationis in the interestof convenient,expeditious,andcompletedeterminationof claims,

and if’ consolidationwould notcausematerialprejudiceto anyparty.” 35 III. Adm. CodeSection
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101.406(2002).

7. In this case.,theconsolidationof WMII’s appealwith thethird-partyappealsofthe

City, Karlock,WatsonandRunyonwill not servetheinterestsof a convenientandexpeditious

determinationofclaims. Thechallengesthat WMII raisesit its appeal-- i.e., that Special

Conditions2(h) and2(x) arenot reasonableornecessaryto accomplishthepurposesof Section

39.2 oftheAct, andarenot supportedby (herecord-- arecompletelyseparateanddistinct from

thechallengesto thesiting approvalraisedby the third-partypetitions. WMII is not challenging

thesiting approval. Its argumentsarespecificto theCounty’s SpecialConditions2(h) and2(x).

WMII wil] be relying on factsin the recordthat areuniqueto its argumentsandunrelatedto the

factsrelied upon by the third-partypetitionersin theirchallengeto the siting approval. Thus,

consolidatingWMII’s appealwith the third-partyappealswill unnecessarilycomplicatethese

proceedingsby combiningunrelatedissuesanddivergentargumentsbasedon different facts.

8. Moreover,consolidationof thesemattersfor thepurposeof thehearingmaterially

prejudicesWMJJ, who will be requiredto initiate andcompletediscoveryandgo to hearing

undertheschedulingdeadlinesestablishedin the third-party appeals,which werefiled asearly as

10 daysbeforeWMJI filed its appeal. WM~[Iwould alsobeunduly burdenedby thepost-hearing

briefing schedule,in that it would be requiredto prepareandfile its openingbrief to the County

simultaneouslywith thethird-partypetitioners’openingbriefs to WMII andtheCounty,followed

by the preparationandfiling of four responsebriefs to the third-partypetitioners’openingbriefs,

followedby thepreparationandfiling of its reply brief to theCounty’s responseto WMII’s

openingbrief.

9. Basedupon thestandardsset forth in Section 101.406of theRules,the
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consolidationof WMII’s appealwith thethird-partyappealsfor hearingpurposesis not proper.

As theBoardruled in SierraClub v. Will CounryBoard, Nos. PCB 99-136,PCB 99-139,PCB

99-l4Oslipop. at4 (April 15, 1.999),theproperprocedureunderthesecircumstancesis to

consolidatethe third-party appealschallengingthesiting approval,declineto consolidatethe

WMJI appealofthesiting conditions,and“direct theClerk of theBoardandthe assignedhearing

officer to handlethesecasesin a coordinatedfashionto theextentpracticable,includingfor

purposesof recordmaintenanceandhearing.”

WHEREFORE.WASTEMANAGEMENT OFILLINOIS, INC. respectfullyrequests

that theBoardenteran orderseveringPCB03-144from PCB03-125,03-133,03-134and03-

135, andprovidingsuchotherandfurtherrelief astheBoarddeemsappropriate.

Respectfullysubmitted,

WASTEMANAGEMENT OFILLINOIS, INC.

By~~0~
Oneof Its Attorneys

DonaldJ. Moran
LaurenBlair
PEDERSEN& HOUPT
161 NorthClark Street
Suite3100
Chicago,Illinois 60601
(312)641-6888

5

** TOTF~LPAGE.06 **



AFFIDAVIT OF SERVICE

Theundersigned,pursuantto theprovisionsof Section1-109oftheIllinois Codeof Civil
Procedure,herebyunderpenalty of perjury under the laws of the United Statesof America,
certifiesthat onApril 8, 2003, acopyoftheforegoingwasservedupon:

DorothyM. Gunn,Clerk
Illinois PollutionControlBoard

JamesR. ThompsonCenter
100 WestRandolphStreet,Suite 11-500

Chicago,IL 60601-3218

AttorneyGeorgeMueller
501 StateStreet

Ottawa,IL 61350
(815) 433-4705

(815)433-4913FAX

DonaldJ. Moran
Pederson& Houpt

161 N. Clark Street,Suite3100
Chicago,IL 60601-3242

(312)261-2149
(312)261-1149FAX

ElizabethHarvey,Bsq.
Swanson,Martin & Bell

OneIBM Plaza,Suite2900
330NorthWabash
Chicago,IL 60611

(312)321-9100
(312)321-0990FAX

KennethA. Leshen
OneDearbornSquare,Suite550

Kankakee,IL 60901
(815)933-3385

(815)933-3397FAX

L. PatrickPower
956NorthFifth Avenue

Kankakee,IL 60901
(815)937-6937

(815)937-0056FAX



Keith Runyon
1165Plum CreekDrive
Bourbonnais,IL 60914

(815)937-9838
(815)937-9164FAX

JenniferJ. SackettPohlenz
175 W. JacksonBoulevard

Suite1600
Chicago,IL 60604

(312)540-7540
(312)540-0578FAX

KennethA. Bleyer
923 W. GordonTerrace#3
Chicago,IL 60613-2013

PatriciaO’Dell
1242ArrowheadDrive
Bourboimais,IL 60914

Mr. BradHalloran
HearingOfficer

Illinois Pollution ControlBoard
100 WestRandolph,11thFloor

Chicago,IL 60601
(312)814-8917

(312)814-3669FAX

By depositinga copythereof,enclosedin an envelopein the UnitedStatesMail at Rockford,,
Illinois, properpostageprepaid,beforethehourof 5:00 P.M., addressedasabove

Firm No. 695
HINSHAW & CULBERTSON
100 ParkAvenue
P.O.Box 1389
Rockford,Illinois 61101
(815)490-4900
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